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How They Won It: Labaton's Hustle Shakes Up $21B El Paso Buy 

By Brian Mahoney 

Law360, New York (October 26, 2012, 5:45 PM ET) -- Labaton Sucharow LLP attorneys suspected Kinder 
Morgan Inc.’s $21.1 billion buyout of El Paso Corp. was rife with conflicts of interest and shortchanged El 
Paso shareholders, but there was a problem: They had less than two months to prove it. 
 
An impending shareholder vote on the deal in late January required Labaton partners Ira Schochet and 
Christine Azar — designated as lead counsel for El Paso shareholders in mid-November — to follow an 
expedited discovery schedule in their bid to block the buyout before the vote, as ordered by Chancellor 
Leo Strine Jr. of the Delaware Court of Chancery. 
 
So Schochet and Azar enlisted a team of attorneys from co-plaintiffs counsel Grant & Eisenhofer 
PA and Bernstein Litowitz Berger & Grossmann LLP to divide deposition and document-gathering 
responsibilities. The team also established an executive advisory board with firm partners to advise on 
the special requirements and prosecution of the case. 
 
With three well-established plaintiffs firms on the case, the team assured appropriately thorough, 
diligent and timely discovery, Schochet said. 
 
“From the very beginning we had a collaborative team of three law firms, we had clearly divided 
responsibilities for various portions of the case and basically worked around the clock to take 
depositions in a way that made sense and explored conflict,” Schochet said. 
 
Those delegated responsibilities included Schochet’s depositions of Kinder Morgan CEO Richard Kinder 
and Grant & Eisenhofer partner Megan D. McIntyre’s deposition of Goldman Sachs Group Inc. banker 
Steve Daniel, who served as El Paso’s lead adviser on the deal, in addition to depositions of key 
executives by Azar and other firm partners, Schochet said. 
 
Schochet estimates the firms collected and read 700,000 documents during the limited discovery and 
issued third-party subpoenas to El Paso and its board, Kinder Morgan, Goldman Sachs, Morgan 
Stanley and law firms who advised on the acquisition — all within the expedited schedule. 
 
“One of the things that really helped in this case: it was such a team project,” Azar said. “The three firms 
working together were really going to divvy up the work. I felt the firms worked together very well.” 
 
The speedy yet thorough investigation paid off with startling discoveries revealing conflicts of interest 
more deep than even Schochet and Azar had suspected, they said. 
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Labaton had known from the beginning that Goldman had a financial interest in the acquisition: the 
bank had about $4 billion invested in Kinder Morgan, representing a 19 percent stake. 
 
But the discovery revealed that Goldman’s conflict ran deeper. Daniel, the banker from Goldman, had 
invested $340,000 of his own money in Kinder Morgan stock, and Morgan Stanley — who was brought 
in to minimize Goldman’s conflict in the transaction — was only getting paid if the proposed merger 
closed, deeply prejudicing the bank as an objective adviser. 
 
Perhaps the biggest bombshell came from El Paso CEO Douglas Foshee. Document discovery from the 
firms revealed that the El Paso chief was secretly planning a management buyout of his company’s 
exploration and production assets from Kinder Morgan as soon as the merger closed, presenting a clear 
conflict: Foshee had an interest in keeping the purchase price low even though his role as CEO required 
him to obtain the highest possible price for investors. 
 
Labaton became more confident that they could disarm the deal based on the strength of those 
findings, entering a six-hour oral argument in February led by Mark Lebovitch of Bernstein Litowitz, who 
faced attorneys that Schochet said were the “cream of the crop.” 
 
Those opposing counsel included attorneys from Wachtell Lipton Rosen & Katz, Weil Gotshal & Manges 
LLP and Sullivan & Cromwell LLP. 
 
“The opposing firms did an excellent job with what they were working with, especially our argument 
with respect to Foshee,” Schochet said. “They pressed as hard as they could, there was not a lot of 
evidence with respect to the intent of the management, and they took advantage of the expedited 
nature of these proceedings.” 
 
The court declined to enjoin the transaction in late February, citing the absence of a competing bid and 
its desire to avoid interfering in a decision that shareholder should make themselves. 
 
But Labaton’s diligent discovery assured that Chancellor Strine was not happy with El Paso’s conflicts. 
 
In Chancellor Strine’s opinion allowing the deal to go forward, he said that Labaton had diligently made 
their case for conflicts of interest and could potentially succeed on damages claims, despite the 
opposing counsel's strong defense.  
 
“Regrettably for the defendants, the record developed in expedited discovery belies their argument that 
there is no reason to question the motives behind the decisions made by El Paso in negotiating the 
merger agreement,” Chancellor Strine wrote. 
 
That decision bred a new complaint arguing that El Paso breached its fiduciary duty to shareholders, 
litigation that was followed by six months of settlement discussions between Labaton, the other 
plaintiffs firms and the defendants. 
 
Ultimately, Labaton and the other firms inked a $110 million settlement in September, pending 
approval, to resolve the case, one of the largest shareholder settlements to come out of Delaware in 
recent memory. 
 
As an added coup, Labaton  won a stipulation in the settlement preventing Goldman’s $20 million fee 
for its work on the merger, a condition pursued adamantly by Labaton to encourage banks in future 
deals to take proper steps to reduce conflicts of interest, Schochet said.  
 
“Ensuring that banks' interests don’t interfere with those of its clients, that was a highlight of the 
decision,” Schochet said. 



 
Chancellor Strine's opinion also became a must-read among Wall Street dealmakers and transactional 
attorneys seeking to minimize the risk of litigation arising from transactional conflicts of interest. 
 
Azar said the case proved that expedited schedules can be less burdensome for plaintiffs if firms choose 
to collaborate and agree to go all in for their clients when the schedule demands it.  
 
“The case stressed to me the importance of being relentless, especially when you’re dealing with 
defense counsel that are cream of the crop,” Azar said. “All three firms just really dug in and went down 
every rabbit hole. When you’re on an expedited schedule, relentlessness is critical to the case.” 
 
The shareholders are represented by Stuart Grant, Megan D. McIntyre and Christine M. Mackintosh of 
Grant & Eisenhofer PA, Christine S. Azar, Ira Schochet, Charles B. Vincent and Matthew Moehlman of 
Labaton Sucharow LLP, and Mark Lebovitch and Jeremy Friedman of Bernstein Litowitz Berger & 
Grossmann LLP. 
 
The El Paso board is represented by Wachtell Lipton Rosen & Katz. Kinder Morgan is represented by 
Weil Gotshal & Manges LLP. Goldman Sachs is represented by Sullivan & Cromwell LLP and Richards 
Layton & Finger PA. 
 
The case is In re: El Paso Corp. Shareholder Litigation, case number 6949, in the Delaware Court of 
Chancery. 
 
--Additional reporting by Lance Duroni and Max Stendahl. Editing by John Quinn. 
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