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A pack of plaintiffs firms waged a particularly bruising 
battle last year to lead the charge for El Paso Corporation 
shareholders challenging the company's planned $21 
billion sale to Kinder morgan Inc. El Paso's advisor on the 
acquisition, Goldman Sachs, also owned a $4 billion stake in 
Kinder morgan, and the plaintiffs lawyers knew they could 
make hay with the perceived conflict of interest.

Thanks to the trio of shareholder lawyers that took control 
of Delaware Chancery Court litigation over the deal–mark 
Lebovitch of Bernstein Litowitz Berger & Grossmann, megan 
mcIntyre of Grant & Eisenhofer, and Ira Schochet of Labaton 
Sucharow–we now know that the conflicts went much deeper 
than initially thought. The lawyers learned that Goldman's 
point man on the buy-out, Steve Daniels, personally owned 
Kinder morgan stock worth hundreds of thousands of dollars. 
And they unearthed evidence that El Paso's CEO, Douglas 
Foshee, may have had an incentive to unload the company 
on the cheap, because behind closed doors he was mulling 
a management-led bid for El Paso's energy-exploration unit. 
In march, a month after Lebovitch made the plaintiffs' 
case during a marathon six-hour oral argument, Delaware 
Chancellor Leo Strine Jr. excoriated Foshee and Goldman 
over those conflicts. 

As we reported, Strine refused to enjoin the sale in his 
march ruling, and he predicted that it would be tough to 
make aiding and abetting claims stick against Goldman. But 
his ruling still paved the way for Kinder morgan to agree on 
Friday to pay $110 million to settle the litigation over the 
now-consummated deal. As part of the settlement, Goldman 
also agreed to waive its $20 million advisory fee on the El 
Paso acquisition and to pay its own legal bills.

Lebovitch told us he and his co-counsel knew from the 

get-go about Goldman's 19 percent stake in Kinder morgan, 
but they didn't initially appreciate how questionable Foshee 
and Daniels's conduct had been. "The documents we got 
through expedited discovery only painted part of the 
picture," Lebovitch told us. The rest of the evidence, he 
says, was build by making the most of the few depositions 
they could squeeze in during the abbreviated discovery 
process. Lebovitch deposed Foshee, Schochet handled 
Kinder morgan CEO Richard Kinder, and mcIntyre grilled 
Daniels.

Daniels's Dec. 22 deposition turned out to be especially 
fruitful. Under questioning by mcIntyre, Daniels 
acknowledged that he owned about $340,000 in Kinder 
morgan stock. mcIntyre told us she didn't have any particular 
reason to think Daniels had invested in the company, but she 
inquired anyway to cover her bases. "I didn't really think he'd 
say yes," she told us. That personal investment by Daniels 
ended up becoming a major focus of Strine's opinion.

After Friday's settlement was announced, some observers 
suggested that even if the deal amounts slap on the wrist 
financially, Goldman's loss of face may at least help keep 
future conflicts at bay. Lebovitch, for his part, thinks that 
assessment doesn't give the settlement enough credit. "I don't 
think shaming Goldman Sachs is really the point," he told us. 
"The point is that there are consequences . . . it had to give 
up its fee and its indemnification, and they're going to have 
some very upset clients."

"while [$110 million] is a small percentage of the offering 
price, it's still a large amount of money and the largest in 
any third-party deal," added Schochet. "That, combined 
with the Chancellor's rebuke, does provide deterrence  
going forward."
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