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I. Introduction

In Verizon Communications, Inc. v. Trinko (“Trinko”),!
the Supreme Court made one of its relatively infrequent
forays into the substantive law governing liability under
Section 2 of the Sherman Act. Although Verizon, and
federal enforcers, urged the Court to use the case to
announce a broadly applicable doctrine protecting the
opportunities of a monopolist to compete, the Court’s
decision did not accept that invitation.? Consequently,
although Trinke points in a direction, it does not offer any
particular analytic framework to resolve Section 2 issues.

This article evaluates the impact of Trinko in telecom-
munications cases as well as in cases involving other
regulated industries. Next, we examine whether Trinko
announced a new pleading standard in refusal-to-deal
cases, which requires plaintiffs to allege that a monopolist
abandoned a prior and profitable course of dealing. We
then go on to explore the Court’s monopoly leveraging
analysis and what it portends for future Section 2 cases.
Finally, the article examines Justice Stevens’s concurring
opinion and assesses the traction of his standing analysis
in the lower courts.

. The Trinko Decision

Trinko arose in the backdrop of the Telecommunica-
tions Act of 1996 (“Telecommunications Act”},? which
requires Incumbent Local Exchange Carriers (“ILECs™)
to share their network elements in a non-discrimina-
tory fashion with competing local exchange carriers
(“CLECs"), such as AT&T.* Briefly, under Sections 271(c)
and (d) of the Telecommunications Act, in order for an
ILEC—here, Verizon (formerly Bell Atlantic}—to secure
authority to sell long distance telephone service, it also
must provide CLECs non-discriminatory access to certain
local services.” Consequently, CLECs were able to con-
tract for access to Verizon’s local telecommunications
lines in Verizon's service area, such as New York State,
where it was the ILEC.®

CLECs complained to the Federal Communications
Commission {“FCC”} and the New York State Public
Service Commuission (“NY PSC”) about Verizon’s dis-
criminatory practices.” Following investigations, the FCC
and NY PSC imposed fines, remedial actien, and report-
ing requirements on Verizon.® Shortly thereafter, The Law
Offices of Curtis V. Trinko, LLP (“Trinko"), a commercial
telephone subscriber of AT&T, filed a class action lawsuit
against Verizon in the Southern District of New York.®
Trinko alleged claims under the Telecommunications Act
and the Sherman Act,'9 as well as state claims for tortious
interference with contract.!!

34

of the New York Litigator

Section

(Winter  2007),

Bar Association.

a publication
of the New York State

Trinko alleged that Verizon filled its own custom-
ers’ orders before filling those of CLEC customers, and
in some cases, did not fill CLEC customer orders at all.!?
Verizon's alleged motivation for this conduct was to harm
CLECs, and to induce their customers to switch to Veri-
zon's service.! Trinko further alleged that by favoring its
own customers and discriminating against the CLECs’
customers, Verizon failed to discharge its obligations
under the Telecommunications Act, thereby violating the
prohibitions of Section 2 of the Sherman Act.™

Verizon moved to dismiss the complaint, and the
district court granted the motion.’ The court held that
Trinko could not demonstrate a “willful acquisition or
maintenance of monopoly power” from Verizon’s refusal
to cooperate with AT&T and other CLECs.?®

The Court of Appeals for the Second Circuit reversed
the district court’s dismissal of Trinko's Sherman Act
claim, and at the same time affirmed the dismissal of
Trinko’s claim under the Telecommunications Act.’” The
Second Circuit held that Trinko’s refusal-to-deal claims
was legally sufficient under Section 2’s essential facilities
and monopoly leveraging doctrines, independent of the
alleged Telecommunications Act violations.!8

The Supreme Court granted certiorari, limited to
reviewing the Second Circuit’s ruling that Trinko’s Section
2 claim was legally sufficient.!” The Court reversed the de-
cision of the Second Circuit, holding that Trinko failed to
state a claim under Section 2.2 Justice Scalia authored the
majority opinion, which Chief Justice Rehnquist and Jus-
tices O'Connor, Kennedy, Ginsburg, and Breyer joined.?!

A. The Antitrust Savings Clause in the
Telecommunications Act

The Supreme Court first addressed Trinko’s anti-
trust claims that stemmed from violations of the anti-
discrimination provisions of the Telecommunications Act.
For those claims, Trinko relied on the antitrust “savings
clause” in the Telecommunications Act.? Section 152 pro-
vides that “nothing in this Act or the amendments made
by this Act . .. shall be construed to modify, impair, or
supersede the applicability of any of the antitrust laws.”?
The Court disagreed with the notion that, under the sav-
ings clause, a Telecommunications Act violation neces-
sarily gives rise to an antitrust claim. As Justice Scalia
wrote, “[tjhat Congress created these duties . . . does not
automatically lead to the conclusion that they can be en-
forced by means of an antitrust claim.”* According to the
majority, Trinko’s claim was cognizable only if it offended
antitrust principles that pre-existed the Telecommunica-
tions Act.?
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B. Lack of “Traditional” Monopolistic Practices

Having held that a violation of the Telecommunica-
tions Act did not, in itself, sustain a Section 2 claim, the
Court examined whether Verizon’s conduct offended
“traditional” antitrust principles.? Trinko argued that
Verizon’s conduct was actionable under Section 2 as an
unlawful refusal to deal with competitors—here, AT&T
and other CLECs.” The Court identified its prior decision
in Aspen Skiing Co. v. Aspen Highlands Skiing Corp.®® as the
leading decision addressing this issue. In Aspen Skiing,
the defendant owned three out of the four ski mountains.
The defendant entered into a business relationship with
plaintiff, owner of the fourth ski mountain, under which
the two owners offered all-area ski passes. The defendant
ultimately terminated this relationship and refused to
provide plaintiff with any access to its ski mountains,
even though plaintiff offered to purchase tickets at retail
prices.? Although Aspen Skiing sustained a jury verdict
in favor of a Section 2 claim, the Trirko Court declined to
apply Aspen Skiing to this case.3

Justice Scalia began his analysis by reiterating “[t]he
high value we have placed on the right to refuse to deal
with other firms,”?! and the Court’s “cautious” approach
in departing from that principle.3? The Court stressed that
requiring competitors to deal would dull incentives to
invest and innovate both for the monopolist and for com-
petitors.3* Characterizing Aspen Skiing as “at or near the
outer boundary of § 2 liability[,]"** the Court assessed the
sufficiency of Trinko’s allegations under the “limited ex-
ception” recognized in Aspen Skiing 3 The facts in Aspen
Skiing included: (1) a prior course of dealing between the
monopolist and the competitor; (2} to which the monopo-
list voluntarily agreed; and (3) from which it presumably
made a profit doing business.* Trinko did not allege
similar facts with respect to Verizon and AT&T; nor did it
allege that Verizon would have provided access to AT&T
or other CLECs absent the Telecommunication Act’s
mandate to do s0.*” The majority held that the absence of
these specific facts were fatal to Trinko’s Section 2 claim.?

The Court also stressed that the FCC’s ability to
withhold access to the “lucrative” long distance market
would protect competition. The Court further expressed
concern that applying the antitrust laws in this context
would overwhelm the judiciary in the minutiae of CLEC
access to ILEC networks.® Thus, the Court suggested
that regulators, rather than Article I1I courts, are better
equipped to deal with a regulated monopolist who is al-
leged to have unlawfully refused to deal with a competi-
tor.*! The decision concludes as follows: “The Sherman
. Act is indeed the Magna Carta of free enterprise, . . . but it
does not give judges carte blanche to insist that a monop-
olist alter its way of doing business whenever some other
approach might yield greater competition.”#?

C. Essential Facilities Doctrine Not Recognized

In addition to its “refusal-to-deal” claim, Trinko
also alleged a Section 2 violation based on the essential
facilities doctrine.*® While acknowledging that the lower
courts and some commentators have recognized the es-
sential facilities theory of antitrust liability, the Supreme
Court reiterated that it had never adopted the doctrine.**
Expressly declining, once again, either to adopt or reject
the doctrine, the Supreme Court held that on the facts
alleged, the essential facilities theory did not resuscitate
Trinko’s Section 2 claim.*’ Bearing in mind the extensive
sharing obligations that the Telecommunications Act
imposes on ILECs, the majority held that the essential
facilities doctrine had little, if any, application.*® As Justice
Scalia put it, “where access exists"—here, by statutory
mandate—"the doctrine serves no purpose.”#

D. Monopoly Leveraging Rejected

The Court dealt tersely with the Second Circuit’s
holding that Trinko’s complaint stated a Section 2 mo-
nopoly leveraging claim: “To the extent that the Court
of Appeals dispensed with a requirement that there be a
‘dangerous probability of success’ in monopolizing a sec-
ond market, it erred. . . . In any event, leveraging presup-
poses anticompetitive conduct, which in this case could
only be the refusal-to-deal claim we have rejected.”

E. No Bright Line Test for Monopolization

Verizon, suppoerted by federal enforcers, sought to
persuade the Court to use the case as an opportunity to
announce a far-reaching, bright line rule to distinguish
pro-competitive unilateral refusals to deal from predatory
conduct actionable under Section 2.* Specifically, Verizon
argued for a test that would insulate from liability any
refusal to deal “as long as it makes business sense apart
from enabling monopoly returns.”* The analysis is some-
times referred to as the “sacrifice test” because, as a pre-
condition to liability, it requires proof that the monopolist
sacrificed short-term profits in an effort to drive rivals out
of the market.”! This argument produced opposing amicus
briefs from a group of economists**—including several
former chiet economists for the DOJ and the originators
of the sacrifice test—and from the State of New York and
a group of other states.” Despite the extensive briefing,
the Court never mentioned the sacrifice test in its deci-
sion. Although the decision mentions that the defendant
in Aspen Skiing was prepared to forgo short-term profits,
that suggests, at most, that profit-sacrifice may be a suf-
ficient condition to impose Section 2 liability.3* But the
Court’s decision does not answer whether profit-sacrifice
is a necessary one.®
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F.  Justice Stevens’s Concurring Opinion

Justice Stevens authored a concurring opinion joined
by Justices Souter and Thomas.?® While not challenging
the result reached by the majority, these three Justices
believed Trinko’s claims failed to satisfy Associated Gen-
eral Contractor's™ antitrust standing requirements. The
concurrence preferred to decide the case on this ground,
without embarking on the analysis undertaken by the
majority.>®

. Trinko’s Impact on Future
Telecommunications Cases

Although Trinko limits the circumstances in which
a monopolist may be sued on a refusal-to-deal theory,
the Court’s decision nevertheless does not express any
particular analysis for resolving such claims. Thus, lower
courts, which have long wrestled with the absence of
standards under Section 2 to differentiate pro-compet-
itive conduct from unnecessarily restrictive business
practices, will continue to do so.”” Similarly, although
rejecting Trinko’s essential facilities claim as inadequately
pleaded, the Supreme Court’s unwillingness to recognize
or repudiate the doctrine leaves it to the lower courts
to continue to wrestle over the doctrine’s vitality and
contours. However, the Court did note that “[a]ntitrust
analysis must always be attuned to the particular struc-
ture and circumstances of the industry at issue.”® In that
vein, Trinko at least provides guidance to lower courts
addressing antitrust claims that arise within the telecom-
munications industry and in regulated industries more
generally.

Because the Telecommunications Act imposes exten-
sive obligations on CLECs to deal with ILECs, there is
likely to be little room for antitrust scrutiny on either a
refusal to deal or essential facilities approach.®! The post-
Trinko rulings in the lower courts reflect this teaching.?
For instance, in Covad Commnic'ns Co. v. Bellsouth Cur)rp.,63
the Eleventh Circuit Court of Appeals read Trinko to ef-
fectively sound the death knell for CLEC refusal-to-deal
cases:

Trinko now effectively makes the unilat-
eral termijnation of a voluntary course
of dealing a requirement for a valid
refusal-to-deal claim under Aspen. The
relationship between AT&T and Verizon
was mandated by the FTCA and thus
cannot be said to have initiated a “vol-
untary” course of dealing, profitable or
otherwise. For the same reason, Verizon
cannot be said to have failed to make
available to AT&T otherwise publicly
marketed services, whether at retail or
lower cost. Trinko emphasizes the coer-
cive effect of the FTCA on incumbent
LECs such as Verizon who—but for the
FITCA-—would not be required to make

their network elements . . . available to
third parties such as AT&T. In short,
Covad’s refusal-to-deal claims do not sur-
vive Trinko and must be dismissed.®

On the other hand, where the ILEC's refusal to deal is
directed at a rival’s customers, the courts are still feel-
ing their way, despite Trinko.8% In Stein v. Pacific Bell,* the
Ninth Circuit considered whether the lower court proper-
ly dismissed a consumer’s claim that an ILEC violated the
Sherman Act by denying a competitor access to its Digital
Subscriber Line {(“DSL"”}. The court affirmed the dismissal
because plaintiff's claims were “foreclosed by Trinko.”%”
The court further stated that, as in Trinko, the facts of the
case were distinguishable from Aspen Skiing.® The court
contrasted the prior voluntary business relationship in
Aspen Skiing to the “congressionally-imposed regulatory
scheme” in Trinko and in the case before it.* Thus, the
Ninth Circuit found that the case did “‘not fit comfortably
in the Aspen Skiing mold’ of voluntariness.””?

However, in Covad Commc'ns Co. v. Bell Atlantic
Corp.,”t Covad alleged a refusal-to-deal claim based on
Bell Atlantic’s refusal to sell its DSL services to would-be
customers who had orders pending for DSL service with
Covad.” In a pre-Trinko ruling, the district court held that
Bell Atlantic’s conduct related to its obligations under the
Telecommunications Act, and therefore, “fe]ll squarely
outside the parameters of antitrust law.””

On appeal, Bell Atlantic argued that Covad had to
show that Bell Atlantic suffered “short-term economic
loss.””* Bell Atlantic further maintained that Covad could
not satisfy this requirement because it would not have
been profitable for Bell Atlantic to sell its DSL service to a
customer who would ultimately switch DSL service once
Covad came to the market.” The Court of Appeals for the
District of Columbia reversed the district court’s dis-
missal in part. While holding to the view that, to plead a
claim, Covad had to prove the refusal to deal caused Bell
Atlantic to sacrifice short-term profits,”’® the court further
held that Bell Atlantic’s proposed economic justification
for its refusal presented a question of fact, and thus, was
unsuitable to resolve on a motion to dismiss.”” Dismissal
was inappropriate because it was “possible Bell Atlantic’s
refusal to deal reflected its willingness to sacrifice imme-
diate profits from the sale of its DSL service in the hope of
driving Covad out of the market and recovering monopo-
ly profits in the long run.”7®

Interestingly, the D.C. Circuit did not mention Aspen
Skiing in its analysis. Nor did it focus on a prior voluntary
relationship between the parties. Instead, the court relied
on United States v. Colgate & Co.,”® the seminal Supreme
Court refusal-to-deal case. Specifically, the D.C. Circuit
cited Colgate for the proposition that a dominant firm may
refuse to deal with a rival only when the refusal is not
intended “to create or maintain a monopoly.”8 In Trinko,
the Court quoted Colgate to highlight a firm’s affirmative
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right to refuse to deal ® but it omitted the qualification
that the refusal not be “intended” to “create or maintain a
monopoly.”#

Since Trinko, courts have uniformly rejected essential
facilities claims in the context of the telecommunica-
tions industry.®> These decisions consistently hold that a
facility is “available” so long as access is compelled by
regulation.®

IV. Expansion of Trinko Beyond Telecomm into
Other Regulated Industries

Trinko arose from the telecommunications industry.
Thus, the Court took the opportunity to advise that
“[a]ntitrust analysis must always be attuned to the
particular structure and circumstances of the industry
at issue.”®> As the Court further explained, “[o]ne factor
of particular importance is the existence of a regulatory
structure designed to deter and remedy anticompetitive
harm.”% However, the Court went on to note that
“[wlhere such a structure exists, the additional benefit to
competition provided by antitrust enforcement will tend
to be small, and it will be less plausible that the antitrust
laws contemplate such additional scrutiny.”® More gen-
erally, however, the Court suggested a highly deferential
view favoring regulation, noting that when “[t]here is
nothing built into the regulatory scheme which performs
the antitrust function, the benefits of antitrust immunity
are worth its sometimes considerable disadvantages.”%8

At least since Silver v. New York Stock Exchange® was
decided in 1963, courts have asked this same basic ques-
tion in applying the doctrine of implied immunity.*® This
doctrine was not available to the Trinko Court because
of the savings clause in the Telecommunications Act.”!
Nonetheless, the Court cited implied immunity cases
in asserting that the regulatory scheme “may also be a
consideration in deciding whether to recognize an expan-
sion of the contours of § 2.7%? The Court was unwilling
to expand Section 2 by “adding the present case to the
few existing exceptions from the proposition that there is
no duty to aid competitors,” and it discussed the FCC'’s
regulatory scheme in that context.®

Antitrust defendants have sought to apply the Trinko
Court’s discussion to other regulated industries, arguing
that the antitrust laws should not interfere with regula-
tory authority and expertise.* These subsequent at-
tempts to apply Trinko to other regulated industries have
not been limited to refusal-to-deal and essential facility
claims.*> And, even though implied immunity was un-
available in Trinko, parties have used the case to buttress
implied immunity arguments.” Following the Trirnko
Court’s discussion, lower courts have assessed the regu-
latory scheme at issue to determine whether it “performs
the antitrust function.”?’

In both New York Mercantile Exchange, Inc. v. Inter-
continental Exchange Inc.”® (“NYMEX") and Stand Energy

Corp. v. Columbia Gas Transmission Corp.,*® participants

in regulated industries invoked Trinko to argue that the
antitrust laws did not impose a duty to aid competitors.
This approach succeeded in NYMEX, where the court
dismissed the defendant’s essential facility and refusal-
to-deal counterclaims.'® The alleged essential facility was
NYMEX's settlement prices, the access to which the CFTC
regulated comprehensively.”! Like the FCC’s authority

in Trinko, the CFTC’s power to compel access made it
“unnecessary to impose a judicial doctrine of forced ac-
cess.”!"? Moreover, the Commodity Exchange Act requires
the CFTC to “take into consideration the public interest

to be protected by the antitrust laws and endeavor to take
the least anticompetitive means of achieving” its objec-
tives.'® Accordingly, the court concluded that “the CFTC
is In a better position than a general antitrust court to
determine the scope and terms of any forced sharing of
settlement prices among the exchanges that it regulates,
and then to oversee and enforce any such sharing of
settlement prices,”1%4

As to the refusal-to-deal claim, the NYMEX court
distinguished the facts of the case from both Aspen Ski-
ing and Otter Tail. Aspen Skiing did not apply because
NYMEX had a legitimate business justification for its
refusal to deal with the competitor-plaintiff, and because
there was no prior cooperation between the parties that
would raise an inference of abandonment of a prior
course of profitable dealings.'® Otter Tail did not apply
because, in that case, the regulatory agency, the Federal
Power Commission, lacked the authority to remedy the
monopolist’s exclusionary conduct.’% In contrast, the
CFTC “ha[d] the power to compel disclosure of the settle-
ment prices and to regulate the scope and terms of such
disclosure.”1%7

Antitrust defendants had less success applying Trinko
in Stand Energy Corp. v. Columbia Gas Transmission Corp.108
Plaintiffs were shippers, wholesalers, and marketers
of natural gas who alleged that pipeline owners gave
preferential treatment to particular gas shippers. Plaintiffs
asserted breach of contract and violation of state antitrust
laws, which included refusal-to-deal claims.1% Defen-
dants relied on Trinko in moving to dismiss the refusal-
to-deal claims.’!? They argued that plaintiffs had pleaded
violations of only Federal Energy Regulatory Commission
("FERC") regulations, not antitrust violations.!!! Denying
the motion to dismiss, the court stated:

The [Trinko] Court explained at some
length the regulatory framework im-
posed by the FCC to provide competi-
tion access in that setting, in [a] new
wholesale market created by the regula-
tory scheme pursuant to an act “more
ambitious than the antitrust laws . . . ‘to
eliminate the monopolies.””. . . Though
FERC regulates the rates for transporting
and selling natural gas in interstate com-
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merce, Defendants have not demonstrat-
ed that this case involves the same level
of regulatory overlay and unique market
found in Trinko .12

The court assessed whether FERC'’s regulatory
scheme performed the antitrust function and analogized
the case to Otter Tail. 113 Like the Federal Power Commis-
sion’s regulatory scheme in Otfer Tail, and unlike that
of the FCC in Trinko, FERC’s regulatory scheme did not
incorporate antitrust authority.!? Although FERC issued
an order requiring the defendants to disgorge profits
and refund certain fees, FERC’s order did not “purport(]
to address any anticompetitive results” of defendants’
conduct.!'?

Litigants have also successfully expanded Trinko to
accomplish an implied immunity from antitrust re-
view. 116 In Last Atlantis Capital LLC v. Chicago Bd. Options
Exch., Inc.,"¥7 the Northern District of Illinois cited Trinko
in ruling that the SEC’s consistent and pervasive regula-
tion of options trading warranted implied repeal of the
antitrust laws.!1% “Applying federal antitrust law in this
area,” the court reasoned, “creates the very real possibil-
ity of subjecting the defendants to conflicting standards
of conduct.”? Furthermore, “the antitrust laws conflict
with an overall regulatory scheme that empowers [the
SEC] to allow conduct that the antitrust laws would
prohibit.”120

Whether Trinko will have a significant role immuniz-
ing activity subject to non-telecommunications regulation
is an open question, however, in view of the Supreme
Court’s recent decision in Billing v. Credit Suisse First
Boston.12! There, individuals who purchased stock in
various initial public offerings alleged that certain of-
fering practices manjpulated the market, and subjected
the defendant-underwriters to antitrust liability, as well
as to liability under the securities laws.?? The Court of
Appeals for the Second Circuit held that there was no
implied antitrust immunity based on pervasive SEC
regulation.!?® The Supreme Court reversed, however, and
in so doing articulated four factors that may form the
touchstone analysis to resolve future implied immunity
issues: (1) the existence of regulatory authority under the
securities laws to supervise the activities in question; (2)
evidence that the responsible regulatory entities exercise
that authority; (3} a resulting risk that the securities and
antitrust laws, if both applicable, would produce conflict-
ing guidance, requirements, duties, privileges, or stan-
dards of conduct; and (4) a determination that conflict
affected practices that “lie squarely within an area of
financial market activity that the securities law seeks to
regulate.”!?! Because Billing directly addresses the matter
of implied immunity from antitrust review and Trinko
does not, it is difficult to predict whether Trinko will play
a role in developing this area of the law, or whether it
will, instead, disappear into the shadow of Billing.

V. Pleading a Refusal-to-Deal Claim after
Trinko—Is Abandonment of a Prior and
Profitable Course of Dealing Required?

As a predicate to maintaining a refusal-to-deal claim,
the Trinko Court’s majority placed substantial emphasis
on the fact that the monopolist in Aspen Skiing refused to
deal with a competitor with whom it had previously and
voluntarily engaged in a profitable course of dealing.1%

Since Trinko, a number of courts have required rigid'
pleading of the Aspen Skiing “exception,” holding that
a Section 2 refusal-to-deal claim must allege the aban-
donment of a profitable, prior course of dealing with a
competitor.!?® Thus, the NYMEX court explained that the
plaintiff’s “§ 2 claims of a refusal to deal do not fit the ru-
bric of claims recognized by the Supreme Court in Aspen
Skiing”:127

There is no history of cooperation be-
tween ICE [the plaintiff] and NYMEX in
sharing the use of NYMEX's settlement
prices. Therefore, NYMEX's “prior con-
duct sheds no light upon the motivation
of its refusal to deal.” Id. [quoting Trinko].
There is no indication that NYMEX is
flouting consumer demand and forgoing
short-term profits by refusing to cooper-
ate with ICE. And unlike the defendant
in Aspen Skiing, NYMEX has proffered

a legitimate business justification for

its refusal to deal with ICE. (Tr. 21-23.)
NYMEX has a legitimate business inter-
est in preventing its competitor, ICE,
from free-riding on NYMEX's settlement
prices. NYMEX's settlement prices have
value because they are viewed as proxies
for market prices, and NYMEX has a le-
gitimate interest in preventing rivals from
free-riding on this reputation.!?

The Fifth Circuit reached a similar conclusion as to
the necessary pleading requirements:

Although ASAP claims that CenturyTel
“voluntarily” rated calls to their num-
bers as local from October 2001 through
March 2002, the complaint does not
allege that CenturyTel understood where
ASAP’s switch was located at that time.
So there is no indication that the prior
arrangement was agreed to, and therefore
presumably profitable, in the manner of
the ski ticket arrangement in Aspen Ski-
ing. And there is otherwise nothing that
would suggest that CenturyTel is giving
up short-term profits in hopes of running
ASAP out of business. CenturyTel gets
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more short-term profit, not less, by charg-
ing the calls to ASAP’s numbers as toll
calls. Even if no one calls ASAP anymore
when the calls are rated as toll, Century-
Tel is not giving up profits as compared
to rating calls to ASAP as local, because
CenturyTel’s customers pay a flat fee for
local service. ASAP’s allegations do not
fit into the Aspen Skiing exception for
refusal-to-deal claims, and therefore do
not state a cognizable antitrust claim. The
antitrust claims were therefore properly
dismissed.!?

However, it may be sufficient to allege a prior course
of dealing between the alleged monopolist and any
competitor, not limited to the plaintiff.1*” On that score, a
Texas District Court held:

It is of vital importance to this Court’s
analysis that the text on those two pages
[of the Trinko decision] dofes] not sup-
port Defendant’s contention that a cessa-
tion of voluntary business activity must
have been with a § 2 plaintiff in order

to satisfy the standard of Aspen Skiing.
... The bottom line is that the Supreme
Court’s repeated use of the generic terms
“rival” in both the singular and the plu-
ral [negates] Defendant’s contention that
only termination of a cooperative ven-
ture with a § 2 plaintiff, rather than other
market participants, suffices.!?!

Still, other courts assert that Trinko did not change
the pleading standard for refusal-to-deal claims at all.?*
But whether or not required, prudence suggests includ-
ing such allegations in support of a refusal-to-deal claim
whenever there is a good-faith basis to do so0.13* This is
particularly so in light of the Supreme Court’s recent
decision in Bell Atlantic Corporation v. Twombly.'* In
Twombly, the Court held that, to plead a Sherman Act §

1 “conspiracy,” the plaintiff must allege facts that “plau-
sibly” suggest joint activity.!® Fact allegations that are
merely consistent with a conspiracy are not enough.* Al- -
though Twombly arose under Section 1, it is fairly predict-
able that defense attorneys will assert that the decision’s
announced “plausibility” standard governs Section 2

cases as well.1¥

VI. Trinko’s Impact on Monopoly Leveraging
Claims

After a number of years of uncertainty and a split
in the Courts of Appeals, the decision in Trinko seems to
have crystallized the Supreme Court’s Section 2 juris-
prudence on monopoly leveraging 13 Before Trinko, a
monopoly leveraging action could be brought in some
Circuits under Section 2 against a single independent
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actor that lacked market power in the second or “target”
market.'* In other words, there could be a Section 2
monopoly leveraging violation even though the defen-
dant did not monopolize, or come dangerously close to
monopolizing, the target market.'#

The Trinko decision dealt with this issue in a single
footnote.1! The Court held that monopolization or the
dangerous probability of monopolization of the second
market is an essential element of monopoly leveraging.!4?
Thus, if a defendant possesses the requisite market power
in the second market to have a “dangerous probability of
success,” the plaintiff, in almost all cases, should be able
to plead attempted monopolization of the second market
so long as the requisite specific intent could be alleged .43

Since Trinko, courts have dismissed several cases
because plaintiffs failed to allege or demonstrate that
the defendant possessed market power, or a dangerous
probability of acquiring market power, in the leveraged
market.!** At the same time, courts have upheld leverag-
ing claims when the plaintiff alleges a dangerous proba-
bility of success in monopolizing the leveraged market—a
recognized attempted monopolization claim.!#®

In Service Employees International Union Health &
Welfare Fund v. Abbott Laboratories,'* plaintiff challenged
Abbott’s use of its patent on Norvir® (“Norvir”), which
is a protease inhibitor (“P'I”), or anti-retroviral drug, that
inhibits the AIDS virus from replicating itself into new
cells. Norvir is prescribed because, “along with other Pls,
it both ‘boosts” the antiviral effect of those Pls and reduces
their harmful side effects.”’*” No other drug boosts Pls as
does Norvir.!* In fact, all but one of the Pls currently on
the market are boosted by Norvir.1#?

Plaintiffs alleged that in 2003, Abbott’s own boosted
PI, Kaletra® (“Kaletra™), began losing market share, as a
result of which Abbott adopted a 478% price increase for
Norvir to all manufacturers of PIs.”> The price of Abbott’s
own boosted P, Kaletra, remained largely unchanged.
Plaintiff further alleged that Abbott attempted to lever-
age its monopoly over Norvir, secured by a patent, into
a monopoly in the market for boosted Pls, where Kaletra
competes.!>!

The court denied Abbott’s motion to dismiss and
upheld plaintiffs’ leveraging claim.'>? Plaintiffs alleged
that Abbott had engaged in anti-competitive behavior
by leveraging its patent.!>3 The district court held that
misuse of intellectual property could give rise to Sherman
Act liability.13¢

Other courts, however, have disagreed with this
approach. In Schor v.-Abbott Laboratories,'> a case involv-
ing identical facts, the court ruled that legal use of patent
rights cannot give rise to antitrust liability.' The Illinois
court expressly criticized the Ninth Circuit’s Kodak deci-
sion, and instead relied on In re Independent Service Orga-
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nizations Antitrust Litigation,’>” where the Federal Circuit
held that the legal use of a patent could not give rise to
antitrust liability. Service Employees, however, relies not
only on different circuit law, but also on a factual distinc-
tion: there, plaintiffs challenge the validity of Abbott’s
Norvir patent.’™ The patent challenge prevented Abbott
from effectively arguing, at the pleading stage, that exer-
cise of rights under a valid patent precludes application
of the Sherman Act.

Vil. Standing and Stevens’s Concurring Opinion

Since Trinko was decided over three vears ago, Justice
Stevens’s concurring opinion has gained little traction in
the courts and among antitrust scholars. In fact, Justice
Stevens’s analysis has been applied in only two reported
decisions, Levme v. BellSouth Corp.® and Knowles v. Visa
U.S.A., Inc.® Scholars have largely overlooked Stevens’s
opinion, except for the few that have briefly noted their
disagreement with its reasoning.®!

Although Justice Stevens’s concurrence emphasized
the need to avoid duplicative recovery, denying consum-
er standing risks under-recovery instead. As Professor
Andrew L Gavil has explained, consumers and competi-
tors seek to recover distinct damages.!%? A competitor can
recover for lost profits on sales diverted by the defen-
dant’s exclusionary conduct.18? But it cannot recover for
higher prices resulting from that conduct.!® Only a con-
sumer can recover damages caused by the defendant’s
control over prices and the increase in rivals’ prices.!% If
consumers are denied standing in exclusionary conduct
cases, these damages go unrecovered .16

Such damages went uncompensated in Levine v. Bell-
South Corp., where the Southern District of Florida denied
standing to customers secking damages for increased
prices resulting from BellSouth’s alleged tying of locai
telephone service to DSL service.!®” Plaintiffs were a class
of customers who were required to purchase BellSouth’s
local phone service in order to purchase its DSL service,
in areas where BellSouth was the ILEC.1%8 Plaintiffs al-
leged BeliSouth’s tying of local phone service to DSL
service prevented customers from obtaining Jower-priced
local phone service from competitors and gave Bell-
South a monopoly on local phone service in the affected
areas.)® Plaintiffs sought damages for the difference in
price between BellSouth’s phone service and competi-
tors” phone service or the phone service price that would
have prevailed in a competitive market.!”®

Applying Justice Stevens’s reasoning, the court de-
termined that plaintiffs did not have standing as “per-
sons” under Section 4 of the Clayton Act because “there
is only an indirect relationship between the Defendant’s
alleged misconduct and the Plaintiff’s asserted injury.”'”?
Because plaintiffs alleged they are unable to receive DSL
service from BellSouth over a loop that has been leased to
a CLEC, “[t]he missing CLECs, as the more direct victim

of BellSouth's alleged misconduct, would be in a far bet-
ter position than Plaintiff[s], as a local telephone service
customer[s], to vindicate the public interest in the enforce-
ment of the antitrust laws.””2 The court did not address
the CLEC's inability to recover the price-related damages
sought by the plaintiffs.'”?

In a case with arguably a higher risk of duplicative
recovery, Knowles v. Visa L1.S.A.,7* the Maine Superior
Court cited Justice Stevens’s opinion to note that the test
for antitrust standing set forth in Associated General Con-
tractors1”> still holds.'”® That test asks, among other things,
whether there exists a more immediate class of potential
plaintiffs motivated to enforce the antitrust laws, whether
the damages or injuries claimed are speculative, whether
there is a danger of duplicative recoveries, and whether
there is a need for complex apportionment.!”?

Knowles followed a nation-wide class action brought
by merchants alleging illegal tying of Visa and Master-
Card debit cards to Visa and MasterCard credit cards.!”
The Knowles class consisted of consumers who alleged
that these merchants” increased costs were passed on to
them.'” Noting that the Maine legislature had enacted a
law repealing Iilinois Brick, the court nonetheless relied
on Associated General Contractors to deny standing to the
plaintiffs.1®0

In Knowles, however, there was a lower risk of under-
recovery than in Trinko because the “consumers” in the
debit card services market—the merchants—had already
recovered for their damages.'® The merchants’ dam-
ages, like the damages allegedly suffered by the plaintiffs
in Trinko, were separate and distinct from the damages
suffered by competitors in the restrained market.!®2 Ap-
plication of Stevens’s rationale in Trinke and in Levine,
in contrast, denjes any end-user consumer recovery and
leaves the fundamental antitrust injury of higher prices
uncompensated.!8?

Vill. Conclusion

As the ensuing case law demonstrates, Trinko leaves
almost as many issues unresolved as it resolves. For
instance, while the Court’s decision does provide clear
guidance for future telecommunications cases, its impact
on other regulated industries is less certain. The Supreme
Court’s subsequent Billing decision may, however, pick
up where Trinko leaves off. Similarly, with regard to the
Court’s refusal-to-deal analysis, various lower courts
have interpreted the decision: (1) to require a plaintiff to
demonstrate a prior and profitable course of dealing with
the defendant; (2) to require a prior and profitable course of
dealing with any competifor; or (3} not to impose a particu-
lar or heightened pleading standard at all.1%

Thus, Trinke is more of a land mine for antitrust prac-
titioners seeking guidance regarding Section 2 liability
than it is a landmark ruling on the law of monopolization.
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N.Y. Mercantile Exch., Inc. v, Intercontinental Exch., Inc., 323 F. Supp.
2d 559, 572 (S.D.N.Y 2004}.

Trinko, 5400 U.S. at n.4. See also New York Mercantile Exch. Inc., 323
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This report was prepared by the Antitrust Commit-

tee of the Commercial and Federal Litigation Section of
the New York State Bar Association, chaired by Jay L.
Himes and Hollis L. Salzman.

NYSBA NYlitigator | Winter 2007 | Vol. 12 | No. 2




	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11



