FILED IN CLERKS OFFICE

PSPC. Atlanta
' JA&. e,

‘IN THE UNITED STATES DISTRICT COURT
'FOR THE NORTHERN DISTRICT OF GEORGIA iy,

(ATLANTA DIVISION)
| ) 1 }
IN RE CBEYOND, INC. - * ) Civil Action No. 1:08-cv-1666 (CC)
SECURITIES LITIGATION ) : |
: i . )

[PROPOSED]| FINAL ORDER AND JUDGMENT
WMAS: ' . |

A. On August 28, 2009, L{:ad P]aintit‘fs, the Getlesee County Employees’
Retirement System and the Essex Régional Retirement Beard (collectively, the
“Lead Plaintiffs;”), acting oh behalf of themsel\;?es and thei propesed Settleltlent
Class, entered i}lto a Stipulation and §Agreemertt of Settlement (the “Stipulation”)
with defendant; in these cohsolidatetl actions (the “Securities Litigation™).

B. Pursuant to the Prehmmary Approval Order Prov1dmg for Notice and
Hearing in Connectlon w1tﬁ Proposed Class AO‘IZIOIl Settlement entered September
17, 2009 (the “If’reliminary Approval Order”), the Court scheduled a hearing for

January 5, 2010 at 1:30 pm (the “Settlement Headring™) to: (a) determine whether

the proposed settlement of the Securltles L1t1gat10n on the terms and conditions

provided for in the Stipulation is falr reasonable and adequate and should be

approved by the Court; and (b) determine whether a Judgment as provided for in




the Stlpulatlon should be entered. The Court ordered thaf the Notice of Pendency
of Class Actlon and Proposed Settlement (the “Notice™) and a Proof of Claim and -
Release Form (‘:‘Proof of Claim™), i in the form attached as=Exh1b1ts 1 and 2 to the
Preliminary Apr)roval Order be mailed by ﬁrsf-clas‘s maii postage prepatd, on or
before October 1 2009 (“Notrce Date”) to all puta’ove Class Members at the
address of each such person as set forth in the records of Cbeyond Inc.
(“Cbeyond™) oo its transfer jagent, or_who othemlse.could be identified through
reasonable effort and that a Summary Notice of Pendency of Class Action and
Hearing on Proposed Settlement (the “Summary Notlce”), in the form attached to
the Preliminary: Approval Order as EXhlbIt 3, be published in Investor’s Business
Daily and transmltted over Business inre wfchi_n fourteen (14) calendar days of the
Notice Date. . | | |

C. The Notice and the Summary Noti:ce advised Class Members of the
date, time, placs.i-, and purpoee of the ES';':‘rtlement-,Hearing. The Notice further
advised that any objections:'to the Settlement wa:ere required to be filed with the
Court and serve;d on counsel for the Earties by December 222, 2009,

D. The provisions of the Preliminary %Approval brder as to notice were
complied with. | | |

- E. On December 29, 2009, Lead Plaintiffs moved for final approval of

the Settlement, as set forth m the Preiliminary Approval O.frder.‘ The Settlement

i
1




Hearing was duily held before this Court on January 5, 20%10 at which time all
interested Persons were afforded the opportumty to be heard

F. Th‘lS Court has duly con51dered the Lead Piamttffs motion, the
affidavits, declaratlons and memorandum of law submltted in support thereof, and
all of the SumeSSIDnS and arguments presented with respect to the proposed
Settlement. :

NOW, THEREFORE, dfter duc deliberation; IT IS ORDERED,
ADJUDGED AND DECREED that:

1. This J udgment incorpor;ates by reference thedeﬁnitions in the
~ Stipulation, and:é all capitalized termsj used hereiin shall have the same meanings as
set forth in the .;(;‘stipulation | -

2. This Court has jurxsdlction over the subject matter of the Securities
Litigation and over all Partxes to the Seeur]tles Lttlgatlon ‘including all members of
the Settlement (‘Dlass _

3. Putsuant to Rule 23 of the Federal= Rules of le Procedure, the Court
hereby finally certlﬁes, for settlement purposes only, this Securities Litigation as a
class action on }?ehalf of all persons end entities that purclgased or acquired the
common stock df Cbeyond,g Inc. duritlg the perfed from Nevember 1, 2007 through
February 21, 20?08, inclusive, (the “C%lass Period”) and we‘;re damaged thereby (the

“Settlement Claés”). Excluded from Ethe Settlement Class:are: Defendants; the




officers and d1rectors of the Cornpaﬁy or its subs1d1ar1es or affiliates; the members
of the 1mmed1a1§e families af the Indmdual Defendants the legal representatives
heirs, SUCCESSOTS Or asmgns; of any e)gcluded pegson, any entlty in which any
excluded persoxfi has or had:a controléﬁng intere'Zst; and thoee persons or entities that
timely and valiciily sought e%clusion from the Settlement (Ellass, as listed on Exhibit
A hereto. f | | ;

4. The Court alsé hereby aippoints th'e Genesee __‘:County Employees’
Retirement Syst:i-em and the §Essex Regional Ret;irement Beard as Class
Representativei and Labaten Sucharow LLP as Class Co;ﬁmsel.

5. The notifi catic;n provided for and Egiven to the Settlement Class was in
compliance w1th the Prehrmnary Approval Order and sald notification constituted
- the best notice practxcable tlmder the czrcumstances and is-in full compliance with
the notice requd‘ements of due proce'ss Federa! Rule of Olvﬂ Procedure 23 and
Section 21D(a)(7) of the Securities Exchange Act of 1934 15U.S.C. § 78u-
W -

6. The proposed Settlemeﬂt of the Securities Li':iigaﬁon on the terms and
conditions set fmrth in the Shpulatlon is in all respects falr, reasonable and
adequate, in 11ght of the beneﬂts to the Settlement Class, the complexity, expense

and possible duratlon of further ht1gat1on agamst Defendants, the risks of

establishing 1iab;1'1ity and daémages and the costsg of continued litigation. This Court

t




further finds thé Settlement set forthfin the Stiﬁulation is the result of arm’s-length
negotiations between experrenced counsel representm g the interests of the Lead
Plaintiffs, the Settlement Class and Defendants

7. The Stipulatioh and the proposed S:S‘ettlement*; are hereby approved as
fair, reasonable,i_ adequate, end in the best interésts of the ;CIass Mern‘oers, and shall
be consumrnatetl in aecordence with the terms end provisions of the Stipulation.

8. The Consolidated Amended Complamt filed October 24, 2008, is
hereby drsmlssed in its entitety as to ail Defendants, with prejudlce, and without
costs to any Party except as otherw1Se provrded in the Strpulatlon.

9. The Court further ﬁnds pursuant to the Prrvate Securities Litigation
Reform Act, 15'U S.C. §78u—4 {(c) (“PSLRA”), that durmg the course of the
Securities Litigation, the Partles and ithe1r respe:ctlve courisel at all times complied
with the requiretrrents of Federal Rufe of Civil Procedure 11.

10. Upon the Effeetwe Date, the Lead Plaintiffs and each Class Member,
whether or not such Class Member eXecutes and dehvers a Proof of Claim, other
than those hsted in Exhibit A hereto ‘on behalf of themselves and each of their
respective helrs; executors, trustees, adm1mstrators predecessors successors and

assigns shall have fully, ﬁnally and forever warved released, discharged and

dismissed each and every Reieased Clalm agamst each and every one of the

Released Defentiant Partles:, and shail forever be barred and enjoined, without the




necessity of positing a bondé, from cotnmencing“; instimting, prosecuting or
maintaining a:ny action or other proceeding asserting any of the Released Claims
against any of the Released Defendant Par‘nes |

11. Upon the Effectwe Date each of the Defendants, on behalf of
themselves and geach of their respectl__ve heirs, efxecutors, trustees, administrators,
predecessors, Stitccessors an;d assigns; shall havd fully, ﬁnally and forever waived,
released, dischaéirged and di;missed e%ach and e\'tery Released Defendants’ Claims
against each and evety one éof the Released Plaintiff Parties, and shall forever be
barred and enjo:ined, withoat the necessi_ty of posting a bdnd, from commencing,
instituting, prosfecuting or nfmaintainin;g any acti(?m or other proceeding asserting any
of the Released %Defendants&’ Claims against anﬁr of the Rede‘ased Plaintiff Parties.

12. Pursuant to the PSLRA the Released Defendant Parties are hercby
discharged frord all claims for contr1but10n by any Person, whether arising under
state, federal or common law based | Upon, or ar1s1ng out of the Securities
Litigation. Accbrdlngly, to the full extent prowded by the PSLRA, the Court
hereby bars all the claims referred to in this paragraph (a) by any Person against
the Released Defendant Parnes and (b) by the Released Defendant Parties against

any Person, other than any Person whose 11ab111ty has been extinguished pursuant

to the Stlpulatlon and this degment..




13. Ady final verdlct or Judgment obtamed by or on behalf of the Lead
Plaintiffs or the Settlement ‘Class, if any, agamst any Person other than the
Released Defendant PEI.I'UGS arising out of the Securltles L1t1gat1on shall be
reduced in accordance w1th the PSLRA and apphcable !aw

14. Each Class Member whether or nct such Class Member executes and
delivers a Proof of Claim, other than those hsted in Exhlbxt A hereto, is bound by
this Judgment, tncludmg, w1thout 111t11tat1on, the release o.f claims as set forth in the
Stipulation. *

15. Th];ls Judgment and the é?.tipulation;, and all papers related thereto are
not, and shall net be constrl;Jed to be,% an admission by any of the Defendants of any
liability or Wroagdoing whatsoever, hnd shall riot be offeted as evidence of any
such liability on wrongdoing in this or any othe:r proceedihg.

16. T he administration of tP;e Settlement, and the decision of all disputed
questions of lavér and fact with respeet to the validity of any claim or right of any
Person to particiipate in the fdistributifon of the I‘?Iet Settlentent Fund, shall remain
under the autho:irity of this é:ourt. i

17. In :_the event that the Set;tlement daes not beccme effective in
accordance Wiﬂé‘l the terms of the Stipulation, tﬂen this J uélgment shall be rendered

null and void to the extent provxded by and in accordance with the Stipulation and

shall be vacated and in such event, aII orders entered and releases delivered in

E




connection herefwith shall be null and void to tlte extent pt'ovided by and in
accordance witlzn the Stipuletion | |

18. tthout further order of the Court the Partles may agree to
reasonable extensmns of tlme to carty out any of the prov151ons of the Stipulation.

19. Any Court order regarding the Plan of Allocation or the attorneys’ fee
and expense apphcatlon shall in no way d1sturb or affect th1s Judgment and shall
be considered separate from this Judgment I

20. Wzthout affectmg the finality of thls Judgmeot in any way, this Court
hereby retains oontmumg Jur1sdlctlon over (a) 1rnp1ernentatlon of the Seftlement
and any award or dlstrlbutmn of the Net Settlement Fund, including interest earned
thereon; (b) dlsposmon of the Settlement Fund (c) hearmg and determining
applications foré attorneys’ fees, costs, interest and reimbuirsement of expenses in
the Securities L;tlgatlon and (d) all Partles hereto for the purpose of construing,

enforcing and admtmstermg the Settlement There is no Just reason for delay in the

entry of this J udgment and 1mmed1ate entry by the Clerk of the Court is expressly

directed. 1
DATED: /07
SHAM 5 - 2010 ) o

[/ ON. CLARENCE COOPER

UNITED STATES_f DISTRICT J




. EXHIBITA

i j © None.
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